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The General Assembly created the Maryland Headthefit Exchange
(“MHBE”) as an ‘“instrumentality of the State” andade it expressly
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subject to the Open Meetings Act (the “Act”). Craig O’Donnell,
Complainant, alleged on March 14, 2014 that MHBBard of Trustees
(“Board”) violated the Open Meetings Act (the “Agtih numerous ways
over the last two years. In response, MHBE digpstame allegations and
explained its actions as to others. MHBE also deedrthe steps that it has
taken to remedy earlier lapses in its disclosuresthe ongoing measures
that it is taking to assure compliarfceShortly after MHBE responded,
Complainant submitted a new complaint. In it, Hegds violations dating
from 2011 to the present.

It appears to us that Complainant’s first compl&ias already had the
salutary effect of causing this three-year-old bdarevaluate its meetings
practices and take concrete steps to conform tbethetAct. Here, we will
address the disputed allegations and remark omdflyoion the allegations
that the Board has pledged to address; when acpuddly responds to an
allegation by specifying the steps it will take donform to the Act, we
have usually found it unnecessary to address eatimg at which that
type of violation occurred This opinion also resolves the allegations in the
second complaint that fall in the same categoresha ones heresee
Sections 2 and 3 below.

We will state our conclusions as we go along.

1. Notice — the allegations that MHBE gave insuffitiaotice of its
December 6 and February 23 meetings

The Act requires public bodies to give “reasonadeance notice” of
each meeting at which the public body will perfoanrunction subject to
the Act. State Government Article (“SG”) § 10-506(&80 determine
whether a public body has complied with the Act, fisgt look to whether

! For these laws, see §§ 31-102 (b) and 31-103(aj®e Insurance Article of
the Maryland Annotated Code.

2 MHBE also reports that certain members and staffe now taken online
training on compliance with the Open Meetings AMHBE further advises us
that it has now posted on its website descriptmnthe meetings it closed to the
public in 2012 and 2013.

% See, e.g.8 OMCB Opinions86, 87 (2012) (finding it unnecessary to discuss
each violation at over 15 meetings because thmnse showed that the school
board’s counsel had since instructed it on howotoy with the Act); 30MCB
Opinions 140, 142 (2001) (finding that county commissiohelecision to open
its staff briefings to the public rendered “moothet complaint that the
commissioners’ earlier practice of holding thosefimgs in closed sessions and
without public notice); 7OMCB Opinions225, 234 (2011) (finding that the
county’s provision of minutes to complainant remdemoot the allegation that
none had been kept).
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the meeting was subject to the Act; if the meetivas not subject to the
Act, the allegations would not state a violationitof See, e.g.6 OMCB
Opinions57, 59-60 (2008) (stating that even if the publdly itself treated
the event as a meeting subject to the Act, no tralaof the Act could have
occurred if the Act in fact did not apply to theeat). If the meeting was
subject to the Act, and thus to its notice prowvisiowe then look to the
content, method, and timeliness of the notitee, e.g 8 OMCB Opinions
76, 80 (2012).

a. December 6, 2013 meeting.

MHBE gave no notice of this meeting. MHBE explaitigat its
executive director submitted an offer of resignatiy e-mail at 6:20 on
the evening of Friday, December 6. Ten minutes,|AtB1BE’s chair, by
e-mail, informed the Board of an emergency meetingoccur by
teleconference at 7:00 p.m., and a quorum of therdthen participated in
the meeting. MHBE further explains that the diog'st resignation posed
an emergency, that the Board needed to decideair¢odday leadership
of its work immediately, that the Board decidedatwept the resignation,
and that it immediately issued a public statemebbua what had
transpired at the meeting. Accepting Complainapremise that the
meeting was subject to the Act, MHBE acknowleddes the Board did
not summarize the events of the meeting in the tasof its next open
session, as required by SG 8 10-509(c)(2). Thersamynthat MHBE has
now posted states that the Board met to accepexbeutive director’s
resignation and approve the public statement.

The threshold question is whether the tasks tleaBbard performed at
the meeting fell within the Act. As relevant hetiee Act “does not apply
to a public body when it is carrying out: an admirative function . . ..”
SG § 10-503 (a). The Act defines “administrativedtion” by what it
is—the “administration” of laws, rules, regulationr® bylaws—and by
what it is not—the other functions defined by thet ASG 8§ 10-502(b).
Broadly speaking, “[t]he action must be administ&in character, rather
than policy-making, to apply.” ® MCB Opinions105, 107 (2001). If the
matter discussed falls within the definition of afdministrative function,
“It is excluded from the Act, no matter how impartahe matter might be
considered or how keen the public interest in B.OMCB Opinionsl07,
109 (2012), ®MCB Opinion23, 25-26 (2008).

We have applied the definition to tasks similarthe two tasks that
MHBE performed here. When a public body met to dssnan employee,
1 OMCB Opinions 166 (1996), evaluate an employee’s performance, 3
OMCB Opinions218, 221 (2002), fill a vacancy,QMCB Opinions252
(1997), or make an appointmentO8/CB Opinionsat 61, we have found
those discussions to be administrative in natured, Ave have found that
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the wording of press releases and the procedunesssaing them are
topics that fall within the exclusion. ODMCB Opinions133 (1995)

(discussion of press release by board of aldermasn not subject to the
Act); 8 OMCB Opinions89, 91 (2012) (county commissioners’ discussion
of current press release procedures “fall easitp ithe administrative
function exclusion as we have applied it”). Heom, we find that MHBE
was performing administrative functions when it ntet address its
employee’s resignation letter and the issuancepafldic statement.

This matter exemplifies the regrettable difficultgr public bodies, the
public, and representatives of the press alike, agplying the
administrative function exclusion. In 2001, we mbt&at the exclusion,
then known as the “executive function” exclusiohas occupied more of
the Compliance Board’s time than any other provisibthe Act,” and we
described it as the “most bedeviling aspect” ofAlse 3OMCB Opinions
at 106-07. In 2005, the General Assembly direatedto study the
exclusion, and we surveyed the practices of a tyaakpublic bodies. We
reported widespread “difficulty in understanding timeaning and scope”
of the exclusion. We described “confusion betweegetings that fall
outside the scope of [the Act] because they invalve@xecutive function,”
and “meetings that may be closed under the Actcocomlance with the
Act's procedural requirements [in] 8§ 10-508.” Usé the Executive
Function Exclusion under the Maryland Open MeetiAgs - Study and
Recommendations by the Open Meetings CompliancedB@2ecember,
2005), p. 6. As one cause of the confusion, wedthat a public body’s
exercise of its administrative function might oegxlwith one of the
fourteen subjects for which a public body may clesg@ublic meeting
under § 10-508(d). For example, we said, a boatdven commissioners
“that employs a town manager pursuant to [the towhgrter to assist in
the day-to-day operations of the government” caitder “consider the
manager’'s employment evaluation as an executivetifum outside the
Act” or conduct the evaluation “in a meeting closadder the Act
[because] it involves a personnel matter.” Study6.p See als@ OMCB
Opinions 120 (2012) (finding that the public bodperly closed its open
meeting to discuss appointees in accordance witQ-808(a)(1), but that
it could probably also have invoked the administeexclusion). The
confusion persists.

Here, the Board confounded matters by creatingtype of written
closing statement that would have been appropfateise in closing an
initial open meeting and then using it in connettiwith an unnotlced
conference-call meeting that was clearly never openthe public’

* It is unclear to us when the Board prepared thitamr“closing statement” that
must be prepared before a public body votes tauercthe public from a meeting
subject to the Act.SeeSG § 10-508(d). Although that fact does not natig¢he

outcome on this allegation, we wish to dispel amggible confusion on the
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Nonetheless, the Board should not be faulted fokimgadisclosures as
though the Act applied. In short, MHBE’s meeting the evening of
December 6, 2013 was not subject to the Act, andBHEHid not violate
it.

b. February 23, 2014 meeting.

The complaint alleges that the Board did not pfevireasonable
advance notice” of the telephone meeting thatld ba Sunday, February
23, 2014. MHBE states that the Board met to distlis terms of both the
termination of its prime contractor for the prowisiof a web-based system
for enrolling people in health plans and the asdionpof some of that
work by another contractor. MHBE states that “ftjer for the Board’s
consideration were identified by the parties veayelon the night of
Friday, February 21,” that any delay “beyond theskend” would have
“brought much of the work on the project to a sHilig’ and that notice
was posted on MHBE'’s website early in the evenihgeabruary 22, “as
soon as the meeting was scheduled.”

First, we conclude that the meeting was subjecth® Act.
Meetings at which public bodies perform a “quagjiséative” function are
subject to the Act, and the Act defines that fumrctio include “approving,
disapproving, or amending a contract.” SG 8§ 10-§0O2¥e understand
from the response that the Board was terminatiegptfime contractor’s
contract and entering into new terms as to the itextion or perhaps
amending the existing contract to provide for terination, or perhaps
both. As to the other contractor, it appears thatBoard was discussing
amendments to the contract. We therefore turndonthether the content,
timeliness, and method of the notice comported wighAct.

As to content, the notice must specify the dateg tand place of
the meeting. Further, “if appropriate,” the notioest inform the public of
the public body’s intent to vote to close all ortpat the meeting. SG 8§ 10-
506(b). The purpose of that provision is to ateg public that the only
business that the public body will perform publi@dya vote on a motion to
close the rest of the meetingC3/1CB Opinion293, 299 (2003). Here, the
content of the notice was mostly sufficient; théiceprovided the time and
date and listed a call-in number for anyone whohedsto “attend” by
listening. However, the Board was also requireddbfy the public that it

subject of closed-meeting disclosures requiredhigyAct, when it applies. We
refer MHBE to the closed-meeting rules we state@@MCB Opinionsl82, 183-

84 (2013), posted athttp://www.oag.state.md.us/Opinions/Open2012/8omch
182.pdf As explained there, the Act requires two digdtisets of written
disclosures: the written closing statement that mwialy be prepared before the
meeting is closed and must be available to theipablthat time, and the closed-
meeting summary, sometimes called a “closed-mestatgment,” that reports on
the actual discussion and must be included in theutes of the next open
session. We discuss this further in the “Minutesttion, below.
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intended to close every part of the meeting exteptvote on a motion to
convene behind closed doors. We find that the aatias inadequate in this
regard.

As to timeliness, the Act does not quantify thenaapt of
“reasonably in advance.” The Act thus does not jbibh public body from
addressing urgent matters on an urgent basis. &Ve hdvised that a
public body that will meet on short notice to addrein emergency must
give “the best public notice under the circumstaticéVe have looked to
whether the public body gave notice as soon astipabte after it
scheduled the meeting and whether the public bay dmeliorated the
lateness of the notice by making extra efforts tform the media and
others who follow its activities. See 8 OMCB Opinionsat 80-83
(explaining the Act's timeliness requiremengge also, e.g.7 OMCB
Opinions237, 239 (2011) (noting that sudden schedule amangguire the
use of more methods than usual). With regard sbrt@nute notices, we
have also advised that “a public body that notities public of regular
meeting dates on a website should not assume ¢loateowill continuously
check [it].” 7 OMCB Opinionsat 239. So, for last-minute meetings, the
timeliness and method inquiries converge.

The Act lists five methods of publishing meetingtices. The
public body may post notice in a convenient puldtication or on its
website if it has informed the public of those nmetb. If it is a State
agency, it may give notice in the Maryland Registemay deliver notice
to “representatives of the news media who regulabport on” its meetings
or “the activities of the government of which thebpc body is a part.”
And, it may give notice “by any other reasonablehnd.” SG § 10-506(c).
Although the Act seemingly gives a public body tkoice of these
methods, we have read the provision in light ofdlierall requirement that
notice be “reasonable,” and sometimes a method han list is not
reasonableSee e.g.8 OMCB Opinionsl11, 113 (2012) (for a multi-county
entity, posting notices on the office door is not effective method of
giving notice).

For a meeting held under ordinary circumstancesywould not
guestion a public body’s decision to post noticetloa website it usually
uses for that purpose; after all, the Act provithes a public body may post
notice that way. See SG § 10-506(c)(3). As netieove, however, last-
minute meetings require the public body to makeaegfforts to get the
word out to the press, and ideally to the membe&tkeopublic, who follow
its activities. We find that it would have beendisde for MHBE to at least
alert representatives of the media to monitor itbsite for a meeting
notice. We also find that MHBE did not do so. Oty happenstance
would a reporter or other person interested inBbard’s meetings check
the MHBE website on a Saturday evening to see vendtie Board would
be meeting that Sunday.
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Under these circumstances, we find that, althahghBoard did
not keep secret its intention to meet, the noticprovided was not the
requisite “reasonable advance notice.” With regéond Complainant’s
assertion that a public body that meets to addees®Emergency must
specify the emergency in the meeting notice, theddes not so require. A
public body might wish to include that informatitm allay suspicion, but
that decision lies with the public body.

2. Closing Statements - the allegations that the Boaetd closed
sessions subject to the Act without first makiregréquired written
disclosures

The Act expressly excepts fourteen topics fromrédguirement that
a public body meet openly when it is performinguadtion subject to the
Act. SeeSG 10-508(a). Before a public body may convenlmsed session
to discuss one of those topics, however, the pulidy’s chair must
perform two tasks. First, the chair must makea@wopt) a written “closing
statement” that discloses the topics to be discugsehe closed session,
the reasons for discussing them behind closed daars a citation of the
legal authority for excluding the public. Secotitg chair must conduct a
recorded vote on a motion to close the meetinghah stated basis. These
rules are summarized iNnABVICB Opinionsl82, 183-84 (2013).

Complainant questions whether the Board had createding
statements for the meetings in held in 2012 an®20ke Board’s response
acknowledged that it had not regularly posted olpstatements but had
often instead disclosed that information lateminutes. On our request for
clarification, the Board’'s counsel confirmed ourdaerstanding that the
Board did not invariably prepare a written closstgtement before voting
to convene in closed session. Each time the Bdasgd a meeting subject
to the Act before creating a closing statementipitated 8§ 10-508(d).

Complainant also questions the fact that, althoaghand-written
closing statement was prepared at the time of thlerdary 23, 2014
meeting, MHBE posted a typed versinA public body should retain a
copy of the original closing statement, as it appélaat MHBE has done,
and either the original or a copy must be availafde inspection
immediately. If, as a courtesy to the public, MHBEShes to generate a
typed version of a hand-written closing statemadt a summary of what

> In other matters, Complainant has inferred frém public body’s use of a

pre-prepared, typed closing statement that sta#pamed it and the presiding
officer never saw it.See, e.g.9 OMCB Opinionsl, 6 (2013), ©OMCB Opinions
226 (2011). We have suggested that presiding offioaght protect themselves
from such suspicions by signing the statement wihey conduct the vote to
close. 7O0MCB Opinionsat 226, 227.
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occurred at the meeting, disclose who was presamd, post all that
information, it may certainly do so.

As for the hand-written version that MHBE proddceo
Complainant, a public body’s chair and its staffoathould not be faulted
for bringing the closing statement into the closeskting and adding notes
about what transpired thetfeWe have encouraged presiding officers and
staff to bring the closing statement into the ctbsession and do not want
the publication of allegations such as these terdbem from doing so. A
presiding officer who brings the statement into ttlesed session is
thereby equipped to keep the discussion within tdpcs disclosed in
advance. And, the model form that we encourageipuiodies to use is
designed to be written on; it prompts the presidiffgcer to address with
the other members the level of detail of the ldisclosures. A member of
the public is not entitled to inspect the copy tbantains the post-session
summary before the Board has adopted the summahgeitater minutes
of an open meeting.

With regard to the content of the February 2314£Closing
statement, we find that the Board adequately digdothe topics it
expected to discuss but did not state its reasorexoluding the public
from its discussion of the three disclosed topidshe Board’'s March 7
closing statement also omits the reason for closmder the Act, the
public is entitled to be told why the discussionsinbe conducted behind
closed doors. We find that the Board also violdkedAct in this regard.

Our guidance in this section applies to the aate@f allegations,
both in this complaint and the second, that questiee adequacy and
existence of the Board’s closing statements. Wkenet address the issue
again for meetings that pre-date the issuancei®bitinion.

3. Minutes of Open and Closed Sessions: TimelinessgsA¢ and
Contents

a. Timeliness and access

The complaint alleges that the Board did not adojpiutes in a
timely fashion. As relevant here, the Act requifgg]s soon as practicable
after a public body meets, it shall have writtennatés of its session

®  The Board used the model closing statement thastaff have posted online.

That form has two sections: one that prompts tterdb make every disclosure
required by SG 8§ 10-508(d) and another, clearlgled “For use in minutes of
next regular meeting,” that prompts the presidifficer or staff to make notes
about what transpired in the meetingttp://www.oag.state.md.us/Opengov/
Openmeetings/AppC.pdiThe form was designed to make it easy to fill byt
hand.
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prepared.” SG § 10-509(b). This requirement “pesraipublic body to take
a reasonable amount of time to review draft mindbesaccuracy and to
approve the minutes . . ..” The Act “does notasg a rigid time limit.” 2
OMCB Opinions37, 88 (1999). We have found “routine delays” ofesal
months to be unreasonableDRICB Opinionsat 89, and a delay of “a mere
ten days” not unreasonableO31CB Opinions35, 90 (2001). An allegation
that a public body has delayed posting minutest®mwebsite or has not
transmitted copies to a person who requests thetattey does not state a
violation of the Act; the Act simply requires thatinutes “be open to
inspection during ordinary business hours.” SG &Q@9(d). Of course,
posting minutes and closing statements online, BBE is now doing, is
for many public bodies an efficient method of makithese documents
available for inspection. We have long recommentieat method for
public bodies with the staff and capability, bu¢ thct does not require it.
Closed session-minutes “shall be sealed and may@abpen to public
inspection.” SG § 10-509(c)(3)(ii).

Complainant alleges that, as of March 13, 20hd,Board had
“failed to timely approve,” and “failed to timelyuplish,” minutes for
seven meetings that occurred between January 4,&td March 7, 2014.
He complains also that he asked MHBE staff whether Board had
approved minutes for the first six meetings and teés that staff did not
know. MHBE responds that it usually adopts the rnesuof each
regularly-scheduled meeting at the next regulachesluled meeting. It
adopted the 2014 closed-session minutes more slowhe 2014 minutes
about which Complainant complains have now beerneposAlthough it
apparently took the Board several months to adoputes of the January
4 session, which the Board closed to discuss peoceint matters, we do
not perceive any routine delay. Our finding tha Board did not violate
the timeliness requirement for minutes applies &sts earlier minutes. A
review of the minutes online shows that the Bodtdoapproved minutes
on a monthly basis, sometimes approved them moreklgu and
sometimes approved them more slowly.

As to access, a person who wishes to travel pakdic body’s
office to look at minutes should be able to as@ernia advance whether
the office in fact has those minutes. In our viewthing is gained by
requiring someone to come to an office just to foud whether minutes
have been approved yet. As we have stated in otrgexts, members of
the public and the public body’s staff should wdte logistics out
themselvesSee, e.¢g.8 OMCB Opinionsl (2012) (addressing a person’s
on-the-spot request of the public body's lone staémber for years’
worth of minutes). Yet again, we inform Complaindmat a public body
does not violate the Act by failing to post its oii@s on its website or
refusing to scan and e-mail documents to him.
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This guidance also resolves the issue for alltimge pre-dating
the issuance of this opinion.

b. Contents

The minutes “shall reflect: each item that theblfmu body
considered; the action that the public body tookeaxh item; and each
vote that was recorded.” SG § 10-509(c) (humbeoimifted). If a public
body has closed a meeting subject to the Act, istmoclude four
categories of information in the minutes for itxinepen session: (1) the
time, place, and purpose of the closed sessioreg@h member’s vote on
the motion to close the session; (3) the statudmyority for closing the
session; and (4) the topics discussed, personsmiresnd actions taken.
SG § 10-509(c)(2).

The complaint alleges, and we find, that the Boaolated the

Act by not making the required disclosures abouhezlosed session in
the subsequent open session minutes. For exanipeppen session
minutes that the Board adopted in July 2013 docoatain a summary of
the June 14, 2013 closed session, and the Jun2013, minutes do not
contain a summary of the May 14, 2013 closed ses3ibe summary of
the March 7, 2014 closed session shows that thebmenpresent at the
open session also attended the closed sessiont isutinclear whether
counsel who were identified as attending the opssien also attendéd.
Under most circumstances, the public is entitle#rtow the identities of
the people with whom a public body is meeting behilosed doors.

The Board acknowledges its violations of thisegaty of rules.

It states that it now adds to each closing stat¢raedescription of the
events actually discussed and then adopts thatmkrtuat the next open
session. So long as the closing statement, witbetlaolditions, conveys all
four categories of information required by SG 850®{(c)(2), and so long
as the Board adopts that document as part of tmeites of the open
session, that method complies with the Act. The utes themselves
should then reflect that the Board has adoptectliteng statement, with
its post-session summary, as part of the minutes.

This guidance resolves the issue for all meetprgsdating the
issuance of this opinion.

" The Board’s response and closed-session minutgiroothat counsel indeed
attended.

8 The closing form used at that meeting omitted #pmces for “persons
attending.” The model form posted &ttp://www.oag.state.md.us/Opengov/
Openmeetings/AppC.pdfprompts the person who is completing the form to
include that information.
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4. Permissibility of the closed sessions on Febru@yafd March 7,
2014

Ordinarily, a public body’'s “process or act” of pjaroving,
disapproving, or amending a contract” must occua ipublic meeting, as
that is a quasi-legislative function subject to ftw. § § 10-502(j), 10-503.
However, the Act permits a public body to closehsaaneeting in order to
discuss any of the fourteen topics, known as “ettamp,” listed in SG §
10-508(a). When a meeting is subject to the Ad,dhblic body “may not
discuss or act on any matter” that is not permitigdan exception. SG §
10-508(b).

Among the exceptions are ones that permit aipbloldy to close a
meeting to “consult with counsel to obtain legaviad” and “consult with
staff, consultants, or other individuals about pegar potential litigation.”
SG § 10-508(a)(7), (8). Also, “before a contactawarded or bids are
opened,” the public body may close a meeting tecaiss a matter directly
related to a negotiating strategy or the conterita doid or proposal.”
However, that exception applies only “if public dission or disclosure
would adversely impact the ability of the publicdyato participate in the
competitive bidding or proposal process.” SG § 08{&a)(14). As we
explained in 10MCB Opinions233, 234 (1997), the 810-508(a)(14)
exception is premised on the existence of a comneetiidding or proposal
process and does not apply to “negotiation iss@ss'such.”See alsol
OMCB Opinions73, 84-85 (1994) (stating that SG §10-508(a)(14)e
not extend to all matters of ‘negotiation and coompise’; it is limited to
the competitive bidding or proposal process”). tors, SG §10-508(a)(14)
applies to discussions which, if held in public, ub have an adverse
impact on the public body’s ability to engage iocanpetitive procurement,
not to discussions concerning contracts in othateods.

The exceptions must be “strictly construed in favad open
meetings.” SG 8§ 10-508(c). On occasion, an excapﬂktends to another
topic, but only when that topic and the excepted are “so intertwined”
that they cannot be discussed separatel@MZB Opinionsl5, 27 (2013).
In the procurement context, we have found thatudisions of contract
extensions, sole-source contracts, and memorandad#rstanding could
be so intertwined with an impending procurementtenaas to fall within
the exception. ®&MCB Opinions8, 14-15 (2012). We stressed there that
“the public body must be able to identify a tangildonnection to a
particular procurement in which the public body esis to engage or
participate with another public body.”

a. February 23, 2014 meeting - the “potential litigati and
procurement exceptions
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The Board’s closing statement disclosed thawould discuss
three topics: “Noridian work out of transition plan“QSSI/Optum
Contract Modification,” and “Statement of Board Noridian’s role.” The
handwritten closing statement clearly circles theation for the
procurement exception and has a large mark cegterinstly on the
exception for consultations with staff or othersuat‘pending or potential
litigation,” just below the exception for consubljirwith counsel for legal
advice? The summary of the meeting discloses that “Bagpgroved
moving forward to terminate contract with NoridiaBpard approved
contract modification for QSSI/Optum; Board apprbyeiblic statement.”
The response explains that the discussion invdllied to preserve legal
claims against a contractor that had failed togyenf and the “expansion”
of MHBE’s relationship with QSSI/Optum to perforrmany of the
functions that Noridian had been performing.” Theponse further states
that “advice of counsel was the focus of the dismrs” *° As to this
meeting, the response does not explain how theusksans involved a
particular procurement in which MHBE expected tgaye.

We find that the discussion fell within the SG 8-308(a)(8)
exception that permits a public body to discusepl litigation with its
staff and others. Nonetheless, the Board violatedAct as to this meeting
because the permission that the Act grants to dicpbbdy to close a
meeting is conditioned on the public body’'s adeguhsclosure, before it
meets, of the reason for the closed session. Sometithe topics
themselves make that obvious. These did not. tHadoublic been told
that the Board was meeting with its counsel antf stadiscuss the legal
implications of making changes to the contractarsik in its project, the
public would most likely have understood the nemdcbnfidentiality.

We are also given pause by the fact that the Bimankl action, in
this closed session, after receiving its counsadigice on the contracts in
guestion. We recognize that the decision of therColiAppeals inJ.P.
Delphey L.P. v. Mayor of Frederici896 Md. 180, 201 (2006) has created
some confusion on the extent to which a public body act in a closed

® We will rely on the handwritten statement as Hest indication of the

exceptions the Board relied on at the time. Thesdypersion of the closing
statement identifies the legal advice exceptiotesns of the “pending or potential
litigation” exception. It goes without saying théite exceptions on the typed
version should match those on the statement madkeeatime. However, the
“pending litigation” and “advice of counsel” excepts are closely related, and
either designation could have been used withouteamlng the public as to the
nature of this particular meeting.

19 MHBE provided our counsel with its closed-sessitinutes for the February
23 and March 7, 2014 meetings. We keep those ssmudnfidential under SG §
10-502.5(c)(iii). They confirm MHBE’s public disz$ures about the meetings
and show that counsel attended them.
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meeting on the matter under consideration. ThbaeeCourt opined that a
public body could act on the acquisition of reabgmrty in a meeting that
the public body had permissibly closed under the $@0-508(a)(3)
exception for the consideration of that topic. Teurt cited SG § 10-
508(b), which provides, “A public body that megt<losed session under
this section may not discuss or act on any mattgr permitted under
subsection (a) of this section.” The Court congtribkat provision to
convey an affirmative grant of permission. It stht“there is no ambiguity
in the plain language of Section 10-508 (b) of @@en Meetings Act; the
provision clearly authorizes a public body to ‘diss or act on any matter,’
listed under subsection (a), which includes ‘thgugsition of real property

Read broadlyDelphey would permit public bodies to act in
closed session on any of the 14 topics listedenetkceptions.

We read Delphey narrowly, in favor of open meetings, in
accordance with the instruction in SG 10-508(c)t ttiee exceptions be
construed that way. The real property acquisiBaoeption applies to the
public body’s own “consideration” of a specific egbry of matters. By
contrast, the “potential litigation” and “legal ade” exceptions apply
open-endedly to the public body’s “consultation'twstaff and counsel. If
the Act were construed to permit closed-sessiol@Eton every topic on
which the public body seeks counsel’s advice, argtyematter in which
counsel, staff or consultants advise on potentightion, those exceptions
would swallow the rule of openness.

We thus do not reaBDelpheyto change our view that a public
body may receive legal advice in a closed sessibthen must act on that
advice in an open meeting unless another exceptitew provides that the
decision itself may be kept confidenti8lee, e.g.7 OMCB Opinionsl48,
164 (2011). So, unless the actions that the Btwankl in the closed session
would have impaired its ability to compete in f@urcompetitive
procurements, it is our view that it should haveetathose actions in open
session. As suggested by our discussion, the Agdtimues to pose
guandaries on the fundamental question of what beylone in closed
sessions.

The other topic of discussion at the meeting—thearl’'s
discussion about the issuance of a public statemeas an administrative
function, not subject to the Act.

b. March 7, 2014 meeting - the “leqgal advice” and precnent
exceptions

The Board held its March 7, 2014 closed meetingdyference
call, and it lasted 30 minutes. The Board’s clostafement identifies the
legal advice and procurement exceptions as thel lagéority for the
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closed session, lists “Contract Modification fording” and “Legal advice
related to Noridian departure” as the topics todiseussed, and does not
state the Board’'s reason for excluding the publi®he post-meeting
summary states: “Board discussed terms of Noridiaparture, received
legal advice re: same. Board supported QSSI/Ogimract modification
for hosting as an emergency procurement.”

The response explains that the Board closed thegimgefor two
reasons. First, the Board wished to preserve “MHBibility to undertake,
in the future, a competitive procurement for hagteervices” and that the
discussion, if held publicly, “might have reveaiaformation that had the
potential to adversely impact a future procurenfenthosting.” Second,
“the Board’s decisions necessarily included consitien of the impact the
decisions may have on future litigation, and obteyriegal advice was an
integral part of making these decisions.”

We have no reason to doubt the applicability ef ldgal advice
exception and find that the Board did not violdte #Act by closing the
meeting on that basis. We would hesitate to appb procurement
exception to the award of a contract to assume varkvhich the public
body had already published the specifications inearlier procurement
process. Here, however, MHBE's response statet tttea discussion
implicated information that, if disclosed, couldvadsely impact a future
procurement for hosting services. It therefore appé¢hat the Board was
discussing information that it had not already @mi#d in the earlier
procurement.

As we advised in ® MCB Opinions3, 70 (2012), a public body
that invokes the procurement exception should atdicon its closing
statement “why confidentiality of the discussionniseded to assure the
[public body’s] ability to participate in the contieve process, particularly
when a member of public might think that the precnent has already
been completed.” The public body’s post-meetingldsure should convey
to the public that the discussion that was actuayd needed to be
confidential for the reason disclosed beforeharte Board’'s disclosures
did not assure the public of the applicability lo¢ procurement exception.

Conclusion

We have concluded that the Board violated the Adhe ways
described in sections 1(b), 2, 3(b), and (4) o tpinion. In the interest of
providing expeditious guidance, we have also resblmany of the
allegations in the second complaint. For the maat, pthe violations
pertained to the adequacy of the Board’'s disclasatgout its meetings;
except as noted, we have concluded that the pulalscnot entitled to hear
the Board’s discussions at those meetings. Onlatwaa arose from the
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Board’s use of its website as the sole way of ghioig a meeting that it
needed to convene on short notice.

We have also identified two aspects of the Actttha
understandably confuse public bodies, public sesyand the public: first,
the applicability of the administrative function adxsion to specific
personnel actions, and, second, the applicabtitynot, of the exceptions
that allow a public body to obtain legal adviceairclosed session to the
actions that the public body then takes on thaticedvThe law is
particularly unclear on the second issue. Ourremn this Board draws
nearllits close; we have discussed these issuesofwmideration by the
next:

Open Meetings Compliance Board
Elizabeth L. Nilson, Esquire

Courtney J. McKeldin
Monica J. Johnson, Esquire

11 staff note Chair Elizabeth L. Nilson has served on the Céamgle Board for
seven years. Her resignation takes effect on Ju2014. Member Courtney J.
McKeldin has served since the inception of the Cltanpe Board in 1992. Each
considered every opinion that the Board issuedhdutiose years.





